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This Instruction. a revisien of MI[ EL- of Emplovee's Obligation 1o Mitigate Dam

+30-90-2, provides ihe procedures for process-
ing back pay claims. One section from the
previgus M1 has been modified significantly o
reflect the changes indicated in the summary
below. and the entire document has been re-
numbered. The basic policy for back pav ap-
pears in the Employee and Labor Relations
Manugl (ELM) 436, Certain information con-
tained in ELM 436 is repeated here for conve-
nience, but it i5 not intended to replace or
altar the poliey provided for in ELM 436,

Summary of Changes

A. Changes to Section Y1I

Secuon V1l (formerly V1) is restructured to
deal separately with emplovees who are sepa-
rated or placed an indefinite suspension and

individuals who are initiallv denied employ-
ment with the Postal Service:

a, A i5-dav transition period is estabtished
during which empiovees who are sepa-
rated or placed an indefinite suspension
are not required o seek other emplov-
ment oar furnish information as ra chasr
2fforts 10 secure such employment.

b. Individuals who are denied employment
with the Posral Service and subsequentiv
file successfui appeals challenging such
actions are required to mitigate damages
and furmish information as to their ef-
forts to secure other employvment during
the entire back pay peried.

B. Changes to Attachment C

Attachment . Notfication of Emplovee’s
Obligation to Mitigate Damages, has besn re-
placed with twg new attachments, Attachment
C. Notification of Emplovee's Obligation w0
Mitigate Damages (Separations and [ndefinite

ages (Denial of Empiovment).

1. Overview
A. Scope

[. Definition of Back Pav.

ranted personne! action
reduced the basic
allowanees, differentals. andior

would have earned,

2. N&t [hetuded i Back Pay.  The term
back pay does not include non-
compensation-related claims, A non-

compensation-refated claim

ferentials. andior emptovment

agreements and ELM 640.

B. Coverage

This Instruction covers emplovees and former
empiovees of the United States Postal Service
as well as individuals who have been denied

emplovment in the Postai Service.

€. Time Limitation

A back pav claim made by an empiovee or his
or her authorized agent or attorney must be
submitted to the appropriate office within 6

years after the date such claim first accrued.
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Back pav
represents the restoratien. authorized by an
appropriate authority, of all or any part of
pav andior emplovment benefits For a pe-
riod during which an unjustified or unwar-
terminated or
compensation.
empiov-
ment benefits which an emptovee normally

is defined as
anv claim whigh 15 nor directly associated
with basic compensation. allowances, dif-
benerits.
such as emplovee claims filad wnder Awtigle
27 of  the appiicable cotlective-bargaining
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D. Definitions

{. Unwarranted or {njusiified Personnel
Action.  (ncludes both personnel and pay
actions (alone or in combination) as well as
omission or failure to take an action or w0
confer a benefit. Such actions may include,
but are not limited 0. separation. removal.
suspension. demotion. reduction in pay,
failure to promate in' accordance with
Postal Service policy or procedures estab-
lished through the collective-bargaining
process. failure to reemploy a career em-
plovee who had reemployment rights. and
resignation which is subsequently deter-
mined 1o have been coerced.

2. Decision or Award., An adjudication by
an appropriate authority as w whether the
personne! action invoived in a back pay
clatm was. in fact, unjusiified or unwar-
rantesd.

3. Senlement Agreement. A negotiated
resolution of a back pay claim between the
Postal Service and the empluyee and/or his
or her authorized agent or attorney, with-
Qut requiring an admission of wrongdoing
on the part of either party. A settlement
agreement can also be a negotiated resoiu-
uon of a back pay c¢laim between the
Postai Service and a postai union. The
terms of a settlement agreement are bind-
ing uniess specifically prohibited by statute,
law. ar reguiation.

4, Rescission. The unilateral cancellation
of an action by the Poszal Service.

3. Direct Calculation.  The process by
wihich back pay is determined based on the
amount of compensation to which the em-
plovee wouid have been entitled during the
back pay period had the unjustified or un-
warranted personnel action not taken
piace.

6. Indirect Calcuiaiion.  The process by
which back pay is derermined based on the
terms of a settlemen: agresment or a de-
cision or award in which the amoumt of
compensation the empioyee is entitled to is
other than that provided {or under a direct
calcuiation (see 11-D-3).

7. Pay Differential Adjustment. The pro-
cess by which back pay is determined
based on the difference between what the
empiovee actuaily earned in postai employ-
ment during the back pay period and what
that emplovee would have earned had the
unjustified or unwarranted personnel ae-
tion not taken place. A pav differentat

adjustment <an involve anv personnet
iction--gther than separation. suspension.
or denial of emplovment--which is subse-
quently determined by an appropriate au-
thority 10 be unwarranigd er wajustified.

§. Appropriate Awihoriy. An entty
having the authority in the case at hand 10
correct or direct the correction of an un-
justified or unwarranted personnel action.
including but not limited to (a} a court. (b)
the Office of Personngl Management
(OPM), (c) the Merit Systerns Protection
Beard (M3PB). (d) the Equal Employment
Oypportunity Commission {(EEQC). {e) an
arbitrator or management representative
under the grievance-arbitration procsdures
contained in Articie [3 of the applicable
collective-bargaining agresments. and (f)
the Postmaster General or designesz. For
the purposes of adjudicating back pay
claims. the Posumaster General has dele-
gated this authority to the pastmaster av
instailation head.

9. Posunaster or fnswllacon HHead.  In the
field, the t1op management official at a par-
ticutar post office or instatlation: for Head-
quarters and Headquarters field units. the
deparunent head {or designee} who nas
funcriopal responsibility for the employee
in question. Where the emplovee in ques-
tion is a postmasier or installation head.
responsibility falls o the official 10 whom
the postmaster ar instatlatien head reports.

I'V. Responsibility

A. Employees

Empiovees who are separated. piaced on in-
definite suspension. or denied employment are
responsible for mitigating damages during the
period necessary to adjudicate any appeal filed
{see VII).

B. Postmaster or Installation Head

The postmaster or installation head is respon-
sible for ensuring that Dack pay claims are
processed in 2 timely manner and that the
emplayee, if required Dy these instrucuons or
ELM 436. submuts the necsssary information
and supporting documentation to process the
empicyee's claim for back pay.

C. Management Sectional Canters

The MSC Director, Human Resources. is re-
sponsible for reviewing a back pay ctaim in-
valving a separation. indefinite suspension. of
denial of emplovment in which the direct cal-
cufarion method is used w0 2nsure that the
informanon and supporting documentation
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provided by the empioves and compited
the empioyving office are compiets.

D. Fieid Division

The Fieid Directar. Human Resources. is re-
sponsible for a final review and approval of 3
pack pay claim invelving a separarion. indefi-
nite suspension. or denial of emplovment in
which the direct calculation method is used
(see [V-E for additional levels of review and
approval that mav be reguired). This final
review should ensure that alt required sup-
porung documentation nas been submitted bv
the emplovee and that all processing informa-
uon comptled by the emploving office is com-
plete,

E. Region

The Regional Director. Human Resources. has
the authority to institute additional review and
approval procedures 0 supplement those pro-
vided by this Instruction.

F. Headquarters and Headquarters Field

Uniis

The General Manager, Headquarters Person-
nel Division. and the manager of a Head-
guarters field unit are responsible for
processing, reviewing, and approving back pay
ciaims filed by Headquarrers and Headquar-
ters field unit employees, respectively. Back
pay claims involving a separation. indefinite
suspension. or denial of employment in which
the direct calculation mernod is used are ap-
groved by the department head {or designee)
who has functional responsibility over the em-
piovee in question.

G. Minneapotis Postal Data Center

The Minneapolis Postal Data Center (PDC) is
responsible for processing back pay claims
and paying or collecting anv monies due o or
from emplovees. The PDC is not rasponsibie
for reviewing back pay chiims for accuraey
but does have (he authorily (0 requesl any
clarification or additional information nesded
o process back pay claimg in accordance with
poustai regulations.

Processing Forms

A, Form 8038, Employee Statement to Recover
Back Pay

/. Form 3038 is completed by an em-
plovee who is entitled (0 back pay based
on the direct calculation method (see [1l-
D-3) following an unjustified or unwar-
ranted personnel  action iavalving 2

separation, indefinite suspension. or Jdenial
of emplovment {see Altachment Aj,

2. All supporting documentaton required

by Form 3038 must aiso be provided bv
the emgloyee before the back pav claim
can be processed,

B. Farm 8039, Back Pay Decision: Sertlernent
Worksheet

{.  The empioving office compietes Form
8039, which is the source document used
by the PDC 0 process all back pav claims.
The informaton provided on this form
must be cerufied by the emploving office
and approved. if applicable. by the post-
master or installation head {see Attachment
B).

2. When a back pay ciaim involves 2
separation, indefinite suspension, or denial
of employment. the information provided
on Form 803% must be approved bv the
Field Director, Human Resources. {or the
designated authority at the regionz! level if
additional review and approval are re-
guired under 3ection IV-E}. For regional.
and Headquarters and Headgquarters field
unit emplovees, approval authority rests
with the Regional Director. Muman Re-
sources. and the General Manager. Head-
quarters Personnel Division. respectively.

3. Emplovees musi review and agree 1o
the information provided on Form 8039
before it is submiued to the Minneapolis
Postal Data Center for processing. f any
points of disagreement raised bv an em-
plovee cannat be resolved. the smpioving
office should inform the ampicves of the
final determuination. (f any delay oceurs in
processing the back pay ctaim. the employ-
ing otfice should notify the appropriate
authority (see VI-C) of the reasons for the
delav.

<. All supporting documentation used 0
comptete this form, including Form 3038
must be rerained at the final approval levet
uniess the submission of such information
is specificatly requesied an Form 3039.

VI. Procedures

A. Separations, Indefinite Suspensions, or
Denial of Employment

{. Nouce of Emplovee Responsibility.

When emplovees file an administrative or
judicial appeai challenging the Postal Ser-
vice's acran tn eithar caparata tham, piace
them gn indefinite suspension, or denv em-

S 3.
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plovment. the postmasiér or instailation
head must immediatelv notifv the emplov-
ees. in writing, of their responsibility 1
mitigate damages (see Artachments C and
D for sample letters). The postmaster or
instaliation head must ensure that the most
recent version of ELM 436,425 or 436.423
(including any subseguent changes pub-
lished in a Postal Bulletin notice) is at-
tached 1o the lerter notifying emplovees of
their obiigation o mitigate damages.

2. Complerion of Forms

a. If an action is rescinded or if a seule-
ment agreement or a final decision or
award is made (i.«.. a decision cannot be
appealed or the Postal Service has de-
cided not o appeal the case to the next
level). and if back pay is determined
using the direct calculation method, the
postmaster or instaliation head coordi-
nates the completion of Form 8039 on 2
prefiminary basis pending receipt of the
necessary information from the employ-
e,

b. The finance office completes the ap-
plicable sections of Form 38039
pertaining to the tvpe and number of
paid hours involved in the back pay
period, and the personnel office com-
pletes the remaining sections of the
Form.

¢. Employees are responsible for complet-
ing Form 8038 and must be informed
that the umely processing of their bagk
pay claims will depend an the comple-
tion of Form 3038 and submission of ail
supparting documentation.

3. Review and Verification. Upon submis-
sion of Form 8038 and all supporting doc-
umentaticn by the employee. the
postmaster or installation head reviews the
information provided for completeness.
When the back pay period exceeds 6
months, special atmrention shouid be given
o the documentation provided w support
any earnings received Dy the employee or
to efforts to secure outside employment
during tne back pay period. To verify the
employee’s efforts to secure outside em-
ployment, the postmaster or inswallation
head sends a letter of inquiry to all busi-
nesses that the empiovee claims 0 have
centacted during the back pay pericd (see
Attachiment E for sample letter). Copies of
these letters as weil as all responses re-
ceived become part of the back pay file
{see VIII).

4. Adfusiments and Cervfication.  Once 3
determinanon is made that the information
provided bv the emplovee is sufficient o
process the ack pav claim. the posimasier
or installation head makes any necessarv
adjustments o Form 8039 based on the
documentation provided by the emploves,
These adjustments are made in accerdance
with the limitations specified in ELM
436.2. Once any adjustments are compiet-
ed, the posunasier ot installauon head cer-
tifies the information provided on Form
8039 and forwards the back pav claim w
the MSC Director. Human Resources (or
Field Director, Human Resources) for re-
view,

5. Deficiencies. [f empiovees fail 10 pro-
vide all or any part of the information
required by Form 3038, the posimaster or
installation head must notify them. in writ-
ing. of the defictenciés noted and of the
necessity o hoid in abeyance the process-
ing af their back pay claims pending re-
ceipt of such information.

B. Other Personnel/Pay Activns

1. Completion ¢f Form, When an
emplovee is entitied to back pay based on
an indirect calculation, direct caiculation
involving a suspension for a specific aum-
ber of days. a payv differential adjustment.
or an erronegus separation for optional
ratirement (see X), the empioving office
must immediately complete the relevant
sections of Form 8039.

2. Certification and Approval. The posi-
master or installation head is responsibie
for certifving the information provided on
Form 3039 and granung final approval pri-
or 10 submission w the PDC for process-

ng.
Processing Delays'Compliance

{. Documenting Delays. [t is essential that
the postmaster or installation head docu-
ment any unnecessary delays caused by
empioyees in submitting the required in-
formation 10 process their back pay ciaims.

2. M5PEB Compliance. MSPB requirss that
compliance action be compteted with re-
spect to back pay within 60 days of its
finai decision. Generallv. an initial decision
is final 33 days after it is dated if a peution
for review is not filed, Decisicns of the full
board are finai on the date set forth in the
decision. If there is anv detay in this pro-
cess caused by admunistrative problems or
the emplovee’s failure o provide the nec-
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gssary documentauon. the postmaster or
insiailation nead must noufy the MSPR
regional office. in writing, of the reasons
for the detay and provide an estimated date
when the back pav check will be issued.

3. EEQC Compliance. EEQC requires
that evidence of compliance with its de-
cisions be submitted within 50 davs of the
decision. If thers are anv deiavs in this
process caused by administrative problems
or bv the amplovee’s {ailure o provide the
necessary  documentation. the posimaster
or nstailaton hread must m..)l.il‘y the Human
Resource Service Center. Appeals Section.
al ihe regional offiee and provide the rea-
sons for the delay and an estimated date
when the back pay check wiil be issued.
Similariv. where a Headquarters or Head-
quarters field unit is invoived, the General
Wanager. Empioves Appeals Division. at
Headquarters should be notified by the in-
stallation or department head,

4. Arbitration or Court Compliance. 1f an
arbitrator or court awards back pay, the
postmasier or installation head should at-
tempt (o compiy with the award within a
reasonabie time period or within the ume
period sat by the arbitrator or court. If
there is any delay in the process caused by
adminisirative problems or the emploves’s
failure w provide the necessary documen-
tation. the postmaster or installation head
shouid contact the advocate who repre-
sented the Postal Service for advice on how
o procaed.

VII. Mitigating Damages
A. General

Emplovees who file successful adminisurative
or judicial appeals challenging persennel ac-
tons invoiving 3 separation. indefinite suspen-
sion. or denial of emplovment are reguired-to
mitigate damages during the period necessary
1o adjudicate their appeal. To mitigate dam-
ages. emplovess ars sxpecied to earn income
from new employment. expanded part-time
empiovment, and/or self-employment,

B. Eligibility for Back Pay

{. Ta be eiigidle for back pay during the
periods in which other empioyment was
A0t obuained. emplovees must have made a
raasonaple effort to secure such employ-
ment durtng those periods,

Al

2. In Jdetermining whether an emplovee
made 1 reasonable affort o secure gutside
emplovment. the employving office must

take into consideration not only the num-
ber of empiover conwcis that were mads
bv the zmplioves. but also several other
factors. such as the j;ob market and the
unempiovment raie in the local commuting
area. [f the local cconumy is depressed. the
job opportuniues will not be s readily
available s in an area that is realizing
substantial growth. The emplovment op-
portunites adverused in the [gcal news-
paper and the jobs avaiable through the
state job servica provide good measures nog
onlv of the availability of jobs but disa of
the level of activity that couid reasonabh
be expected from the smptovee.

C. Periods Excluded from Back Pay
Calculatien

{. Separaiions or Indefinite Suspensions.

If the original acuon resulted in separation
or indefinite suspension and no outside
employment was obtained for ali or any
pant of the back pay period. empiovees
must furnish the following:

a. If ithe back pay period was 45 davs or
less. emplovees are not required to cer-
tify ar 1o provide documentation in sup-
port of their efforts to secure other
emptoyment during this period.

b. If the back pay period was more than 43
dave and did not exeeed © months. em-
plovees must provide a statement cer-
tifying the reasons why outside
empiovment was not obtained for all
parts of the back pav period which ex-
ceeded the first 43 davs. [f empiovees
fail to provide a cerufied statement or
indicate they did not make 3 reasonavle
effort o secure outside empioyvment for
the periods in gqueston. such periods are
excluded from the back pay computa-
tion.

c. If the back pav period was more than §
months, emplovess must provide docu-
mentation i support of their effors w©
secure other emplovment for all pars of
the back pay period which exceeded the
first 45 days. If emplovees fail tw pro-
vide such documentation for the periods
in question, such periods are excluded
from back pay computation.

2. Denial of Employment. 17 the griginal
action resuttsd in demal of emplovment
with the Postal Service, individuats must
provide documentation in support of their
efforts 1o secure other empiovment for ail
parts of the back pav period. if individuais
fail w0 provide such documentation for all
parts of the back payv period. such periods
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are excluded from the back pav computa-
tion.

3. I such periods are excluded from a
back pay computaiion. the emploving of-
fice must document the reasons for exciud-
ing such periods from the compumation.
This documentation begomes part of the
back pay file (see VIII).

VIII. Back Pay File

A. Establishment

For each back pay clain filed under ELM
436, a back pay file is established. It is iden-
tified and maintained by the employee’s
name.

B. Contents

Only the following documertts (or copies) are
inciuded in the file:

a. Decision/award or settlement agreement.

b. Notification of the employee’s obligation
to mitigate damages during the back pay
period (see Attachments C and D).

¢. Copies of any documented evidence sub-
mitted by the smployee in support of
his or her efforts to secure outside em-
ployment during the back pay period.

d. Copies of letters sent to employer con-
1acts made by the empioyee during the
back pay period (see Attachment E).

e. Form 8038. Employee Staiement To- Re-
cover Back Pay. and any documented
evidence submitted by the employee in
support of the information provided on
Form 8038.

f. Copy of Form 8039. Back Pay
DecisioniSettiement Worksheet. and any
supporting documentation provided 10
the PDC a3 part of the Form 8039 sub-
mission.

g. Copies of ali correspondence berween
(and resporsss ) the Posral Sarvice
and the emptioyee concerning the ems-
ployee’s back pay claim.

h. Copies of letters sent to or received
from an appropniate authority concern-
ing ihe processing delays or compliance
actions involving the case at hand (see
VI1-C).

i. Documents on any administrative or ju-
dicial action filed by the emplovee con-

cerning the Postal Service’s final
decision on the emplovee’s back pay
claim.

C. Retention

The back pay file s retained in the final
approving official’s organization for | vear
after the effective date of the decision or
award or sertlement agreernent, unless an au-
dit. investigation. or appeal is pending Afrec
completien of the l-vear retention perigd, the
file is transferred (o the Federal Records Cen-
ter (FRC) with an additional retention period
of 3 years. 1 months from the date of trans-
fer,

D. Privacy Ac¢t Considerations

These records are personal in nature and are
to be treated as confidential and given the
same measure of security as other personnef
record systems (i.e., storage in iocked desk or
file cabinet. with actess restricted 10 those
with an official need 10 know). These records
must be handled and disciosed only in accor-
dance with the Privacy Act and implementing
instructions (see 353 of the Administrarive
Support Manual).

Deductions From Back Pay
A. General

The amount of back pay due an emplovee is
subject to cerwin decuctions based on the
caiculation method used (i.e.. direct. indirect.
or pay differential adjustment} and whether
the decision or award or settlement agreement
specificaily excludes the deductions from the
back pay calculation. There are thres cate-
gories of deductions.

B. Categories of Deductions

1. Mandartory Deductions,  These daduc-
tions are always withheld from an
empiovee’s back pay unless specificaily
exempted by the decision or award or set.
tlement agreement

a. Direct calculation:
(1) Federal income tax.

(2) FICA or Medicare ax, whichever isg
applicabte.

{3} Retirement contributicns.
(+) Earnings from outside employment.

{3) Unemployment compensation. where
appiicable.

b. Indirect calculation:
(1) Federal income tax.

(2) FICA or Medicare tax. whichever is
applicabie.

¢. Pay differential adjustment;
(1) Federal income tax.

s
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{2) FICA or Medicare tax. whichever is
applicabie.

{3) Retirement contributions.

2. Appticable Deducions,  These deduc-
tions are based on their appiicability o the
emplovee:
a. Direct calculation:

(1} Stuate income tax,

{2) Local income tax.

(3) Union dues,

(4) Heaith insurance premiums,

{3) Life insurance gremiums for anyv op-
tional insurance coverage the amployee
is eligible 10 elect (see E1LM 436 477).
(6) Thrift savings plan contributions.

b. Indirect calculation:
(1) State income tax.
(2) Local income tax.

c. Pay differential adjustment:
(1) State income tax.
(2) Local income tax.

(3) Life insurance premiums for any ad-
ditigmal Optiun B coverage mar resyits
from increased basic pay.

(4) Thrift savings plan contributions.

3. Optional Deductions. These deductions
¢an be withheld from an employee's back
pay if specifically authorized by the de-
cision or award or settlement agreement.

4. Cuisianding Employee [ndebtedness 1o
the Postai Service. If the Postai Service
fias determined that an emploves is in-
debted to0 it (e.g.. due w a window short-
age) and has arforded the empioves 1he
rights provided by ELM 450
(nanbargaining) or 160 (bargaining unic)
or Article 23 of the appiicabte coilective-
bargaining agreement, the Postal Service
may deduct an appropriate zmount of anv
remaining Quistanding deby, as provided by
ELM 450 or 160, from the back pay
award.

X. Erroneous Separation for Optional

Retirement

A. Conditions

An empioves who has been separated for op-
tional {voluntary) retirement befare meeting
the age and.aor service requirements under
Civil Service Retirement Svstem (CSRS) or
Federai Emplovees Reurement Svstem
(FERS) is considered erroneously separated.

B. Attainment of Retirement Eligibility

1. More Than 30 Days. If the tume span
for autaining retrement eligibiiity is more
than 30 days. OPFM disallows the employ-
ea’s ratiremant appiieatisn.

2. 30 Days or Less. {f the date has
already passed on which the emplovee
would attain the age and.or service requi.re-
ments. or if the tme span for attaining
eligibility is 30 days or less. OPM may
administrativelv place the emplovee in 2
leave without pay (LWOP) status from the
date of the erronecus separation 0 the
date on which the minimum service and.or
age requirement is met.

0

Notification by OPM

{.  The emploving office receives writien
actification from OPM indicating the basis
for the erroneous separation. the amount
of annuity overpavments received by the
employee, if any, the period of erronegus
separation, and a request that the emploves
be restored to duty, if applicable.

2. OPM’s notification mav indicate that
the employce is emtited © back pav for
the period of erroneous separauon. The
employing oifice should disregard :his
statement (see X-F).

D. Review by Emploving Office

Upeon receipt of OPM’s notification, the em-
ploving office must immediatelv review the
employee’s records and take the foilowing ac-
tions:

a. Service requirement: [f the reason for
the erroneous separation is based on ser-
vice, ensure that ail of the emplovee’s
sarvice Is of record and verified. includ-
ing any periods of military service.

b. Age requirement  [f the reason for the
errgneous separation is based on age.

verifv records 10 ascertain the correct
birth date.

—,

E. Restoration of Emipievee

Onece the smpiovea’s reurement is established
as being an erroneous separaugn, the emplov-
ing office must immediateiv contact the em-
plovet bv providing a copy of OPM's letter of
notification and indicaung e following ac-
tion to be waken:

a. Not currently eligible for optionat retire-
ment If at the ume of notfication
emplovees do not have enough service
cradit w0 be eligible for optionai retire-
ment (including anv additional service
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credit they may be entitled o as a resulit
of a back pav award, see X-G). they
must be notified of the date they are w©
report 1o active duty (unfess OPM elects
to ptace the emplovee in an LWOP sta-
tus (sae X-B-32),

b. Currently eligible for optional retire-
ment: if at the dume of nosification
emplovees have enough service credit to
be efigible for optional rerirement
(including any additional service ¢redit
they may be entitied to as a result of a
back pay award. see X-F.). they must be
notified of the new erfective date of
their optional retirement (see X-G-1 in
order to establish the correct effective
date) and asked to compicte a new re-
tirement application.

F. Eligibility for Back Pay

The instailation head 15 respensible for deten-
mining whether the erroneous separation was
due to an administrative error and whether
the employee is entitied to back pay. When an
employee fails to provide the correct or fac-
tual information (e.g.. fails to report the re-
ceipt of muiitary retired pay and there is no
indication in the empiovee’'s OPF that the
employee is receiving such pay) or the per-
sonnel office questions the emplayee's eligibil-
ity for retirememt which is subsequently
denied by OPM. the cmipioyse is not wmitled
w0 back pay.

G. Back Pay Amount

I. Period of Erroneous Separmiicn. The
period of erroneous separation extends
from the effective date of the emplovee’s
tnitial optional retircmen: to one of the
following:

a. The end of the month in which the
employee raceives a final annuity pay-
ment from OPM. if the employee is
efigibie for optional retirement at that
time.

b. The date upon which the employee ob-
tains eligibiiity for optionai retirement,
if obrained prior to the effective dare of
the employee’s return 10 agtive dutv.

¢. The effective date of the emplovee’s
return to active duty.

2. Nonreceipt of Regdtar Annuity Payments

2. When an emploves’s retirgment applica-
tion is disatlowed by QPM prior to the
receipt of regular annuity pavments,
back pay is based on an amount
commensurate with what the employee
would have received in regular annuity

2

H

. The br

-
pavments during the period of errone-
ous separation.

. The monthiy annuity estimate generated

by the National Retirement Counseling
Svstem (NARECS) is used w0 determine
the regular annuity pavments the am-
piovee wouid have received during the
period of erroneous separation.

. The empioving office i3 responsible for

providing the PDC with a copv of the
emplovee’s . NARECS annuity estimate

s0 it can perform the necessary hack pay
compuiations.

. In computing the amount of back pav.

the PDC will gross up the total annuity
payments the emplovee would have re-
ceived during the period of erroneous
deparation. taking inw account the fal-
towing deductions: {1} retirement con-
tributions and (2) FICA or Medicare
deducyidns, whichever is applicabie.

The ‘back pay amount is reduced by the
following deductions: (1) Federal in-
come taxes, (2) retirement concributions.
{3) FICA or Medicare deductions,
whichever is applicable, (4) state andior
local income raxes. if applicabie. (3)
health and/or life insurance premiums, if
apphicable, (6) any special annuity pay-
ments erronepusiy received by the em-
ptoves and due OPM (o= X-1), and (7)
any outstanding empioyee indebtedness
(see [X-B-d).

. Receipt of Regular Annuity Paymen:s

An emplovee who was in receipt of
regular “nnuity pavments (inciuding spe-
cial ai. aity payments) is entitied ta
back pav based on an amount
commensurate with what the emploves
actuaily received in adjusted annuity
payments during the pertod of errone-
ous Sepfiration.

. In <ofibuting the amount of back pav,

the PDC will gross up the net annuity
payments {gross annuity payments less
heaith and life insurance premiums de-
ducted by OPM, if appiicable) received
by the emploves, taking into account the
following deductions: (1) Federal in-
come tases, (1) retirement contributions,
(3) FICA or Medicare deductions.
whicheyer is appiicable. (1) state and/or
local income taxes, if applicable, and {$)
heaith andsor life insurance premiums, if
applicabte.

pay amount is reduced by the
following deductions: (1) the amount af
adjusted gross annuity owed QOPM. (2)

<8 -
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Federal income taxes, (}) ratirement
contributions. (3) FICA or Medicare de-
ductions. whichever is applicable, (3)
state and.or local income taxes, if ap-
plicable. (6) health andor life insurance
premiums. if applicable. and (7) any
outstanding emplovee indebtedness (ses
[¥-B-1).,

Note: Even though federal and. if ap-
plicable. state and local income taxes
were withheld from the emploves's
gross annuity prier 1@ payment by QPVI,
the Posiai Service is requived 0 recover
such amounts from the emplovee’s back
pay. OPM notifies the Internal Revenue
Service and the appropriate state agency
of the adlustments to the employes’s
income tax withholdings. Emploving of-
fices should inform empioyees 10 con-
tact their local. federal. and state tax
offices for information concerning the
year end adjustment.

d. The emploving office is responsible for
praviding the PDC with a copy of
OPM’s [euer of notification which in-
dicates the amount of the adjusted gross
anauity due.

H. Leave Benefits

!. Enuitlement.  Empiovees do not earn
annual and sick leave during the period of
2rronecus separation {see X-G-1).

2, Sick Leave. The amount of sick leave
emplovess had acgumulated prior o the
original effective Jdate of their opuonal ve-
tirement 15 restored o their sick leave ac-
count,

3. Annual Leave.

a. Restored to active duty:  Emplosees
who are restored o active duty (see X-
E-a) have the option of reimbursing the
Postal Service for the amount of their
terminal leave payment. if any. and hav-
ing such leave recredited o their ac-
count. Such leave is not recredited unyi
reimbursement has been compieted.

b. Eligibie for optional retirement: Em-
plovees wno are currenily eligibie for
and in the process of being separated on
optional retirement cannot  reimburse
the Posial Service for the amount of
their terminal leave pavment,

I. Adjusted Gross Annuity

Emplovees who are in receipt of special
andior regular annuitv payments during a pe-
riod of erroneous separation are indebted to
the Civil Service Retirement and Disabtity
Fund (the Fund} for such amounis. OPM in
its letter of notification indicates the amount
due from the employee (ie., gross annuity
received less health and life insurance premi-
ums. if any). The amount of adjusied gross
annuity is deducted from an empiovee’s back
pay and returned to the Fund on behalf of
the emplovee,
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U.S. Postal Sarvice
Empioyee Statement To Recover Back Pay

INSTRUCTIONS: These employess wiha are antitied 10 back pay lolowing an wmnanm of unjusiiied personnei
iction in which he employee was

4. separated {excapt erroneaus saparation for optional retirement),

b. placed on indefinite suspensian, or

£ denigd amploymant,
must compiele the four pagas of this form and pravide all supponing documantation required belore a ciaim for
back pay can b9 processad, ! additionai sheets are atached ta this lorm as documentation, thay shoyid be refarenced
at the op by the correspending question Numbers,

| == Empioyes identification
Nama (Las. Fiw, 49 | Sooai Secumy Nurted Desgnamen 7 Acvey Cooe
SAEE Pury Purted: From (Mani / Cay / Year) Ta (aonw/Duy/ Year!

Address of Exrpiayeq Glice [Stres, CVy, S, and 2P )

il = Statement Questions

1. Did you have any sernings from new smployment during the back pay period? | [ ves CINa
IFYES, you Must subasta statement from your employens) showing mnoumwu‘m
and gross earnings during the back pay penod.

Altach your employment / eamings statement.

2a, Did you have any ssmings from previous pari-ime employment that continued | ClYes CINo
siter the beginning ot the back pay periad?

2b. I YES, were the hours expandad during this periad? Oes T Ne

If your hours were expanded, you must submit 3 statement from your empiover(s)
showing e hours worked and gross eamings during tha back pay parior anet me
§-manth peniod prior 1 e baginning of he Back pay panod.

Altacit your employman / sarrmings St ement.
3 Wers you self-smpioyed during the back pay period? OYas O Na

I!Yﬁmmmmmawlmmhmmmme
decuctond for ordinary and necaasary businass
mau-mpbymmmmupommm"unhlumd
and subatantiated by reoRipts or athe docurnentation, i available. i such employment
oxiSUd prioe 1 e Dack DAY PAriod, YOu MLSE 250 Submit 3 statement of your aamengs
for Tw S5-month period pridr o the beginning of the back pay penod.

Altach your affidavit and amploymant / samings satement.
PS Form SQ38, Juy 1980 (Page 1 ¥ 9

Attachment A, Form 8038, Employee Statement t0 Recover Back Pay ip. 1)
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